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ACTION: Proposed rule. 
 
 
SUMMARY: The Office of Surface Mining Reclamation and Enforcement (OSM) of the U.S. Department of the Interi-
or (the Department) proposes a rule which would govern the collection by OSM of application fees for permits to con-
duct surface coal mining and reclamation operations, and for permits to conduct coal exploration, as well as fees for 
processing mining plans and for mid-term review of surface coal mining and reclamation permits. Recipients of these 
services would be required to reimburse OSM for the actual cost incurred by the Department in providing the service. 

The rule would apply to applications for mining on Indian lands, in the Federal Program States (Georgia, Idaho, 
Massachusetts, Michigan, North Carolina, Oregon, Rhode Island, South Dakota, Tennessee and Washington), and on 
Federal lands in States not having State-Federal cooperative agreements. The rule would also require payment to the 
Department for costs the Department incurs in reviewing and approving mining plans. 
 
 
DATES: 

Proposed Implementation: After promulgation of the final rule, OSM proposes to bill the recipient of a covered 
service for all costs incurred by the Department beginning February 22, 1985. (Other possible alternatives are discussed 
in this preamble.) 

Written Comments: OSM will accept written comments on the proposed rule until 5 p.m. eastern time on May 3, 
1985. 

Public Hearings: Upon request, OSM will hold public hearings on the proposed rule in Washington, D.C., Denver, 
Colorado, and Knoxville, Tennessee at 9:30 a.m. local time on April 26, 1985. Upon request, OSM also will hold public 
hearings in the States of Georgia, Idaho, Massachusetts, Michigan, North Carolina, Oregon, Rhode Island, South Dako-
ta, and Washington at times and on dates to be announced. The deadline for requesting a hearing is 5:00 p.m. eastern 
time on April 5, 1985. 
 
 
ADDRESSES: 

Written Comments: Hand-deliver to the Office of Surface Mining, Administrative Record, Room 5315, 1100 L 
Street, NW., Washington, D.C.; or mail to the Office of Surface Mining, Administrative Record, Room 5315L, 1951 
Constitution Avenue, NW., Washington, D.C. 20240. 

Public Hearings: Department of the Interior Auditorium, 18th and C Streets, NW., Washington, D.C.; Brooks 
Towers, 2d Floor Conference Room, 1020 15th Street, Denver, Colorado; and the Hyatt House, 500 Hill Avenue, SE., 



 

 

Knoxville, Tennessee. The address for any hearing scheduled in the States of Georgia, Idaho, Massachusetts, Michigan, 
North Carolina, Oregon, Rhode Island, South Dakota, or Washington will be announced prior to the hearing. 
FOR FURTHER INFORMATION CONTACT: Murray Newton, Chief, Branch of Regulatory Programs, Office of 
Surface Mining, U.S. Department of the Interior, 1951 Constitution Avenue, NW., Washington, DC 20240; Telephone: 
202-343-5866 (Commercial or FTS). 
 
TEXT: SUPPLEMENTARY INFORMATION: 
 

I. Public Comment Procedures 
 

II. Background 
 

III. Discussion of Proposed Rule 
 

IV. Procedural Matters 
 

I. Public Comment Procedures 
 

Written Comments  

Written comments submitted on the proposed rule should be specific, should be confined to issues pertinent to the 
proposed rule, and should explain the reason for any change that is recommended. Comments received after the close of 
the comment period (see "DATES") may not be considered or included in the Administrative Record for the final rule. 
 

Public Hearings  

OSM will hold public hearings on the proposed rule on request only. The times and locations scheduled for three of 
the hearings are specified previously in this notice (see "DATES"and "ADDRESSES"). Additional times and locations 
will be announced later for hearings requested in any of the remaining States. 

Any person interested in making an oral or written presentation at a hearing should inform Mr. Newton (see "FOR 
FURTHER INFORMATION CONTACT") of the desired hearing location by 5:00 p.m. eastern time on April 5, 1985. 
If no one has contacted Mr. Newton to express an interest in participating in a hearing at a given location by that date, 
the hearing will not be held. 

If a hearing is held, it will continue until all persons wishing to testify have been heard. To assist the transcriber and 
ensure an accurate record, OSM requests that persons who testify at a hearing give the transcriber a written copy of their 
testimony. To assist OSM in preparing appropriate questions, OSM also requests that persons who plan to testify submit 
to OSM, at the address previously specified for the submission of written comments (see "ADDRESSES"), an advance 
copy of their testimony. 
 

II. Background 

The following discussion is divided under six major headings. Under the first heading four significant issues con-
sidered by OSM in drafting the proposed rule are identified. Under the next four headings each of these four issues is 
discussed in its relevant statutory and regulatory context. Under the last heading the typical costs incurred by OSM in 
processing applications for surface coal mining and reclamation permits and mining plans are described. 
 

A. Significant Issues  

In drafting the proposed rule, OSM confronted four significant issues: For which OSM services is the collection of 
a fee appropriate? Should OSM set a fixed fee schedule, or charge the recipient of a service for actual costs? Where a 



 

 

fee is appropriate, what specific items or activities involved in providing a service should the fee cover? What provision 
should be made for small operators? 

The following four sections discuss OSM's tentative resolution of each of these issues. The public is encouraged to 
comment on these issues, to identify others, and to submit any additional information or analysis that might assist OSM 
in drafting the final rule. 
 

B. For Which OSM Services Is a Fee Appropriate?   

OSM has identified the following services it provides to identifiable private recipients where a fee may be appro-
priate: (1) The processing of applications for surface coal mining and reclamation permits, including the renewal of, 
revision of, or transfer, assignment or sale of rights in an existing permit. (2) The review of existing State permits upon 
substituting Federal enforcement for the permitting portion of a State program, or upon implementing the permitting 
portion of a Federal program. (3) The processing of mining plans and mining plan modifications. (4) The processing of 
coal exploration permits. (5) Inspection and enforcement. And (6) the mid-term review of surface coal mining and rec-
lamation permits. 

The rule as proposed today would provide for the collection of a fee for all of these services except (2) the review 
of existing State permits upon substituting Federal enforcement, and (5) inspection and enforcement. OSM seeks com-
ments on which of these services should be included in the final rule. 

1. Processing of Applications for Surface Coal Mining and Reclamation Permits 

Section 507(a) of the Surface Mining Control and Reclamation Act of 1977 (the Act or SMCRA), 30 U.S.C. 
1257(a), provides that: 

Each application for a surface coal mining and reclamation permit pursuant to an approved State program or a Fed-
eral program under the provisions of this Act shall be accompanied by a fee as determined by the regulatory authority. 
Such fee may be less than but shall not exceed the actual or anticipated cost of reviewing, administering, and enforcing 
such permit issued pursuant to a State or Federal program. The regulatory authority may develop procedures so as to 
enable the cost of the fee to be paid over the term of the permit. 

There are four situations where the requirements of § 507(a) apply to OSM for processing surface coal mining and 
reclamation permit applications: (a) Under a Federal program for a State, (b) on Federal lands, (c) on Indian lands, and 
(d) upon substituting Federal enforcement for the permitting portion of a State program. In these situations OSM pro-
cesses four different types of permit applications: (1) For an original permit, (2) for the renewal of an existing permit, 
(3) for the revision of an existing permit, and (4) for the transfer, assignment or sale of rights in an existing permit. The 
following discussion first covers each of the four potential fee situations, and then the four different types of permit ap-
plications. 

Federal Programs for States. With respect to regulatory programs for States, the requirements of section 507(a) 
have been incorporated into the OSM rule at 30 CFR 777.17. Section 777.17 requires that the regulatory authority de-
termine and the applicant pay a fee with each application for a surface coal mining and reclamation permit. 

Where OSM implements a Federal program for a State, and thus becomes the regulatory authority, 30 CFR 
736.22(b) requires that the Federal program comply with 30 CFR Chapter VII, Subchapter G, which in § 777.17 pro-
vides for the collection of a fee. Currently, there is no corresponding Federal program rule which implements this re-
quirement and provides a means for determining the amount of the fee. To remedy this deficiency, OSM proposes to 
add to 30 CFR Part 736 -- which governs the promulgation of a Federal program for a State -- a new § 736.25 which 
would require that, as the application fee for a permit to conduct surface coal mining and reclamation operations, an 
applicant reimburse OSM for the actual cost incurred by the Department in processing the application. 

OSM has promulgated Federal programs for the States of Georgia, Idaho, Massachusetts, Michigan, North Caroli-
na, Oregon, Rhode Island, South Dakota, Tennessee and Washington. OSM solicits public comment on the effect of the 
proposed rule in each of these Federal program States. 

Federal Lands. The Federal lands program rules are found at 30 CFR Chapter VII, Subchapter D. Part 740 of Sub-
chapter D provides for the regulation of surface coal mining and reclamation operations on Federal lands. Part 745 sets 
forth the requirements for cooperative agreements for State regulation of operations on Federal lands under section 
523(c) of SMCRA. 



 

 

Under the Federal lands program rules, regulatory jurisdiction over operations on Federal lands may be exercised 
by OSM, the State or jointly. Where there is an approved State program but no cooperative agreement, OSM is the reg-
ulatory authority on Federal lands. In a State with a State-Federal cooperative agreement under Section 523(c) of the 
Act, the State is the regulatory authority. Finally, cooperative agreements may require OSM concurrence with, or other 
OSM action related to, the permitting decision of the State regulatory authority for operations on Federal lands. 

Section 740.11 provides that upon approval or promulgation of a regulatory program for a State, that program ap-
plies to surface coal mining and reclamation operations on Federal lands. Existing § 740.13(b) requires that an applica-
tion for a permit on Federal lands include a fee determined by the criteria of the applicable regulatory program. Under 
existing § 740.13(b), in States with approved programs the State fee criteria apply on Federal lands, whether or not there 
is a cooperative agreement. 

OSM proposes to revise § 740.13(b) to require that: (1) Notwithstanding § 740.11, where OSM is the regulatory 
authority for Federal lands the applicant shall reimburse OSM for actual costs as provided in proposed § 701.12; and (2) 
where a State is the regulatory authority under a cooperative agreement the applicant shall reimburse the State as pro-
vided by the fee criteria of the State regulatory program. OSM proposes this provision because State fee schedules are 
based upon the State's needs. Where it is the Department rather than the State which is incurring the costs of the subject 
activity, the State's schedules would not reflect OSM's costs. 

In addition, OSM proposes to add to § 740.13(b) a new provision applicable in States where a cooperative agree-
ment requires OSM concurrence with, or other OSM action related to, the permitting decision of the State regulatory 
authority. 

Other OSM actions related to the State permitting decision for operations on Federal lands include, for example, 
findings of compatibility under § 522(e)(2) of SMCRA, and associated environmental assessments and impact state-
ments. Proposed § 740.13(b)(iii) would require applicants to reimburse OSM for the actual cost incurred by the De-
partment in making the decision on concurrence or taking other action. 

With respect to the fee for OSM concurrence or other action, authority for § 740.13(b)(iii) is provided both by 
SMCRA and by § 9701 of the Independent Offices Appropriation Act, which is discussed in greater detail in this pre-
amble under subsequent heading "II.B.3. Processing of Mining Plans."  

Indian Lands. OSM has recently promulgated a rule for regulating surface coal mining and reclamation operations 
on Indian lands, to be codified at 30 CFR Chapter VII, Subchapter E. See 49 FR 38462 (September 28, 1984). The In-
dian lands rule provides in § 750.12(a) for the payment of a permit application fee as determined by OSM. (49 FR 
38478). 

Consistent with the previously described proposals for Federal programs for States, and for the Federal lands pro-
gram, OSM proposes to revise § 750.12(a) to require that an applicant for a permit to conduct surface coal mining and 
reclamation operations on Indian lands reimburse OSM for the actual cost incurred by the Department in processing the 
application. 

As indicated in the preamble to the Indian lands rule, until the final version of this proposed rule is promulgated 
OSM will not enforce the requirement for payment of a permit application fee for operations on Indian lands. (49 FR 
38470, September 28, 1984). However, upon promulgation of a final rule in this rulemaking, OSM would bill for costs 
incurred from this date forward (unless a different implementation is chosen). 

Federal Enforcement of a State Program. Where OSM enforces the permitting portion of a State regulatory pro-
gram under 30 CFR 733.12, the fee criteria of the State program apply to permit applications processed by OSM for 
operations in the State. OSM is the regulatory authority for permitting purposes under these circumstances, and the ap-
plicable fee is payable to OSM. However, because the State regulatory program remains in effect, the State fee criteria 
govern the payment of permit application fees. 

Because the existing rule governing Federal enforcement appear to include sufficient provisions to cover the pay-
ment of permit application fees in this situation, the proposed rule does not include any corresponding revision of 30 
CFR Part 733. Nevertheless, there are four situations involving pending permit applications in which determination of 
the applicable fee criteria may be somewhat ambiguous. 

One situation is where OSM as regulatory authority processes a permit application that was pending when OSM in-
stituted Federal enforcement of the permitting portion of a State program, and for which the applicant already had paid a 



 

 

fee to the State. In this situation the fee criteria of the State program apply, and since the applicant already had paid the 
required fee to the State, OSM would collect no additional fee for processing the application. Due to the difficulty of 
determining the equitable State and Federal shares of the fee in this situation, and in the absence of any corresponding 
rule, OSM would not seek to recoup from the State any part of the fee to defray its processing costs. 

The second situation is where OSM, after withdrawing approval of a State program, substitutes a Federal program 
and processes a permit application that was submitted to the State regulatory authority before the State program was 
withdrawn, and for which the applicant already had paid a fee to the State. In this situation the fee criteria of the State 
program would have applied when the application was filed, but would be superseded by the fee criteria of the Federal 
program. So even though the applicant already had paid a fee to the State, the Federal program under the proposed rule 
would require that the applicant reimburse OSM for the actual cost incurred by the Department in processing the appli-
cation. 

In this latter situation, OSM would consider the date on which the State program was withdrawn as the date of re-
ceipt of the application, and bill the applicant for actual costs incurred from that date onward. To insure that an appli-
cant did not pay twice for the same service, in calculating the actual balance due under proposed § 701.12(b) OSM 
would credit the applicant for any fee previously paid to the State. The fee provisions of the proposed rule otherwise 
would apply in full. 

The third situation is where a State regains permitting authority from OSM upon termination of Federal enforce-
ment of a State program, and the State as regulatory authority takes over the processing of a permit application for 
which the applicant had paid a fee to OSM. Due to the difficulty of determining the equitable State and Federal shares 
of the fee, OSM in this situation would keep the entire fee payable to OSM under the State fee criteria, and not transfer 
any part of it to the State. Nevertheless, the State as the new regulatory authority could charge the applicant an addition-
al fee authorized by the fee criteria of the State program. 

The fourth situation is where a State, upon OSM approval of the State program, takes over the processing of a per-
mit application that was pending before OSM under a Federal program, and for which the applicant is required to reim-
burse OSM for actual costs under the fee criteria of the Federal program. In this situation, upon approval of the State 
program the fee criteria of the State program would apply. Nevertheless, under the proposed rule the applicant would be 
required to reimburse OSM for the actual costs incurred by the Department in processing the application while the Fed-
eral program was in effect. As in the preceding situation, the State as the new regulatory authority could charge the ap-
plicant an additional fee authorized by the fee criteria of the State program. 

OSM solicits public comment on the implementation of the proposed rule in these four situations. OSM also seeks 
comment on whether the final rule should amend 30 CFR Part 733 to include specific provisions covering the applica-
tion of the proposed rule to these or other situations involved in Federal enforcement of a State program. 

Types of Permit Applications. In the previously described permitting situations, OSM as regulatory authority pro-
cesses four different types of permit applications: (1) For a new (original) permit, (2) for the renewal of an existing 
permit, (3) for the revision of an existing permit, and (4) for the transfer, assignment or sale of rights in an existing per-
mit. The fee requirement of section 507(a) of SMCRA applies to each of these four types of applications. Each type of 
application conveys a similar benefit to the applicant, and notwithstanding their varying degrees of complexity each 
requires similar processing by OSM. Accordingly, in the proposed rule each independent fee regulation governing an 
application for a permit to conduct surface coal mining and reclamation operations explicitly would apply not only to an 
application for a new permit, but also to these other types of applications. 

2. Review of Existing Permits Upon Substituting Federal Enforcement of a State Program, or Implementing a Fed-
eral Program 

Upon substituting Federal enforcement for the permitting portion of a State program, or implementing the permit-
ting portion of a Federal program, OSM may review existing State permits to determine compliance with SMCRA, the 
applicable regulatory program, and any additional regulation OSM may promulgate. OSM tentatively has concluded 
that it would be inappropriate to charge the affected operators a fee for such review. 

The need for this review is not caused by any request or other action of any identifiable permit holder, but rather by 
a deficiency in the administration of the State regulatory program in general. To charge permit holders a fee under such 
circumstances would expose them to potentially significant, but unforeseen and unpredictable expense over which they 
have little or no control. While OSM would not charge a fee for the review itself, the fee provisions of the proposed rule 
would apply in full to any permit revision required to correct a deficiency identified during review. 



 

 

3. Processing of Mining Plans 

The Mineral Leasing Act of 1920 (MLA), as amended, 30 U.S.C. 181 et seq., provides for the exploration, leasing 
and development of Federal coal deposits. Section 202(a) of 30 U.S.C. provides for the review and approval of mining 
plans by the Secretary of the Interior for coal mining operations on Federal lands. 

Under 30 CFR 740.4 the Secretary is responsible for approval, disapproval or conditional approval of a mining plan 
or modification thereto, and OSM is responsible for preparing and submitting to the Secretary a corresponding decision 
document. The review and decision process is governed by the OSM rules at 30 CFR Part 746. 

Currently, Part 746 contains no requirement that an operator/lessee pay a fee or otherwise reimburse OSM for the 
cost incurred by the Department in the mining plan review and decision process. However, this process confers a sub-
stantial benefit on the operator/lessee at considerable cost to the Department. Therefore, consistent with the previously 
described fee proposals for regulatory programs, OSM proposes to add to Part 746 a new § 746.12 which would require 
an operator/lessee to reimburse OSM for the actual cost incurred by the Department in processing a mining plan, in-
cluding a modification of an existing plan. 

The reimbursement provision in § 746.12 is proposed under the authority of section 9701 of Pub. L. 97-258, 96 
Stat. 1051 (31 U.S.C. 9701), which prior to editorial revision and recodification was section 501 (31 U.S.C. 483(a)) of 
the Independent Offices Appropriation Act (IOAA). Section 9701 of the IOAA authorizes an agency to prescribe regu-
lations establishing the charge for a service or thing of value provided by the agency. 

Under section 9701 the charge shall be fair and based on the costs to the government, the value of the thing or ser-
vice to the recipient, the public policy or interest served, and other relevant facts. Guidance to the Federal agencies for 
interpreting section 9701 is provided by Bureau of the Budget Circular No. A-25 of September 23, 1959, and by related 
judicial precedent. 

Requiring an operator/lessee to reimburse OSM for the actual cost incurred by the Department in processing a 
mining plan is authorized by the IOAA. OSM tentatively has concluded that not requiring such reimbursement would be 
inconsistent with sound budgetary principles. 

The term "operator/lessee" used in the proposed rule is defined by 43 CFR 3480.0-5(a)(27) as a "lessee, licensee, 
and/or one conducting operations on a Federal lease or license under a written contract or written agreement with the 
lessee or licensee." Section 746.12 would apply only to operator/lessees who submit mining plans or mining plan modi-
fications for operations on lands containing Federal coal. It would not apply to the review and approval of mining plans 
under 25 CFR 216.7 for operations on Indian lands, as OSM is not responsible for such review. 

4. Processing of Coal Exploration Permits 

The OSM rules at 30 CFR Part 772 govern "coal exploration operations on all lands except for Federal lands sub-
ject to the requirements of 43 CFR Parts 3480-3487." Section 772.12(a) requires that before conducting exploration 
removing more than 250 tons of coal, any person who meets specified criteria must "submit an application and obtain 
written approval from the regulatory authority in an exploration permit." 

Currently, an application fee is not required for a coal exploration permit. The procedures employed and the types 
of costs incurred by OSM in the review and decision process for a coal exploration permit are similar to those for a sur-
face coal mining and reclamation permit although the magnitude of costs associated with processing exploration permits 
would likely be much smaller than those in processing mining permits. Thus, it would be inconsistent to charge a fee for 
the latter but not the former. For this reason OSM proposes to revise § 772.12(a) to require that where OSM is the regu-
latory authority, an applicant for a coal exploration permit shall reimburse OSM for the actual cost incurred by the De-
partment in processing the application. 

The reimbursement provision in § 772.12(a) is proposed under the authority of §9701 of the IOAA, as was de-
scribed previously for proposed § 746.12 under the heading "II.B.3.  Processing of Mining Plans."  

Related to the requirement for a coal exploration permit in § 772.12(a) is the notice requirement in § 772.11 for ex-
ploration removing 250 tons of coal or less. OSM does not propose to charge a fee for the submission of a written notice 
of intent to explore under § 772.11 because no readily definable costs are incurred by OSM in processing this notice. 

5. Inspection and Enforcement 



 

 

Two essential activities of OSM in administering the requirements of SMCRA are inspection and enforcement. In-
spection is governed by section 517 of SMCRA, 30 U.S.C. 1267, and enforcement by § 521, 30 U.S.C. 1271. Rules 
governing these two activities are found at 30 CFR Chapter VII, Subchapter L. 

As noted previously, section 507(a) of SMCRA authorizes OSM to collect a permit application fee, which may re-
flect the anticipated cost of "administering . . . and enforcing" the permit, which would include both inspection and en-
forcement. 

Additional authority to recover the cost of inspection and enforcement is provided by the IOAA.  Mississippi 
Power & Light  v. U.S. Nuclear Regulatory Comm'n, 601 F.2d 223, 231 (5th Cir. 1979) ("In conducting routine inspec-
tions, the Commission provides a service to the licensee by assisting him in complying with those statutory and regula-
tory requirements necessary for retention of his licensee. . . . We hold that the Commission may properly assess a fee for 
the cost of providing this service.") 

Notwithstanding this statutory authority for recovering the cost of inspection and enforcement, the Congress in sec-
tion 507(a) of SMCRA expressly recognized that OSM may elect to recover "less than [its] actual or anticipated cost" 
for a particular service. OSM has not determined whether to charge either applicants or permit holders a fee for inspec-
tion and enforcement, but encourages comment on this issue. Not charging for such activities would ensure that the fre-
quency and intensity of inspection and enforcement practices fully reflect OSM's firm commitment to the goals of 
SMCRA, and are not inhibited by any inadvertent concern for the costs that might be imposed on surface mining opera-
tors resulting from such activities. Moreover, OSM is concerned about imposing economic burdens on operators in ad-
dition to the permit application fees, Abandoned Mine Reclamation Fees, and, for non-complying operators, civil penal-
ties, all of which are charged under SMCRA. 

Approval of a permit application confers on an operator a specific benefit, as, in certain respects, do inspection and 
enforcement. While inspection and enforcement protect the health and safety of the public and help preserve important 
agricultural, environmental, historic and mineral resources, these efforts also benefit operators by enabling the lawful 
continuation of responsible mining, and by reducing the likelihood of citizen complaints. 

Although the proposed rule includes no specific provision for the collection by OSM of a fee for either inspection 
or enforcement, OSM solicits comment on several possible alternatives for the final rule which could include a fee for 
inspection and enforcement. Under one alternative, such a fee might be based on an estimate of the inspection and en-
forcement costs OSM would incur over the life of the permit, and be collected by OSM as part of the permit application 
fee. Under another alternative, it might be based on actual expenses, and be collected by OSM, perhaps on an annual 
basis, after the permit is issued and inspection and enforcement are carried out. Under either of these alternatives, OSM 
might collect a fee based on all or some lesser part of its inspection and enforcement costs, such as fifty percent, and 
special provision might be made for a reduced inspection and enforcement fee for small operators. 

While estimating in advance the cost of inspection and enforcement might seem less difficult than estimating the 
cost of permit review, since the number and cost of the inspections required for a given operation are relatively constant, 
this alternative does present a number of potential problems. To account for differences in the size of permitted opera-
tions, and the corresponding differences in inspection costs, OSM either would have to vary the fee estimate from per-
mit-to-permit, or collect a single fee based on an average of the inspection costs for all operations. And since enforce-
ment costs are a function of permit non-compliance, OSM would either have to predict in advance the enforcement ac-
tions required for each permit, or again collect a single fee based on an average of the enforcement costs anticipated for 
all operations. Under either system it is likely that some permittees would pay more than their share of inspection and 
enforcement costs, and others less. Under an averaging system, smaller operations might bear a disproportionate share 
of these costs. Under either system of estimated costs some permittees would be required to pay enforcement costs not-
withstanding their strict permit compliance. And under either system it would be difficult to determine precisely which 
enforcement costs properly are reimbursable by a permittee. 

An inspection and enforcement fee based on actual costs would eliminate some of the drawbacks of an estimated 
fee system, but not entirely. While the costs attributable to a given permittee would be more clearly defined, there still 
would remain the question of which enforcement costs properly are reimbursable. For permittees on relatively small 
operations in remote locations, actual inspection costs might be disproportionately large due to the time required for an 
inspector to travel to and from the operation, or the need to maintain an inspection staff for a relatively small number of 
operations in an area with little mining activity. And under either alternative there may be an economic hardship to 
some permittees on marginal operations. 



 

 

OSM requests that commenters on the preceding alternative rule proposals give their views on these and any other 
issues they believe are relevant to the collection of a fee for inspection and enforcement. 

6. Mid-Term Permit Review 

Under 30 CFR 788.11 the regulatory authority is required to review outstanding surface coal mining and reclama-
tion permits not later than the middle of the permit term. Where OSM is the regulatory authority under a Federal pro-
gram for a State, on Federal lands, on Indian lands, or upon substituting Federal enforcement for the permitting portion 
of a State program, OSM is required to conduct this mid-term review. OSM proposes to charge permit holders a fee for 
this service. 

Under section 507 of SMCRA, OSM is authorized to charge applicants for the cost of administering the permit. 
This includes the cost of mid-term review, a process in which the Department may incur substantial cost. OSM is not 
aware of any reason that militates against charging a fee for mid-term review. 

Although section 507(a) of SMCRA specifies that a fee shall accompany a surface coal mining and reclamation 
permit application, rather than applying directly to the permit itself, OSM interprets section 507(a) as also authorizing a 
fee for review of the permit. This interpretation is based on the provision of section 507(a) that "[t]he regulatory author-
ity may develop procedures so as to enable the cost of the fee to be paid over the term of the permit." 

By charging permittees after mid-term review, rather than requiring an applicant to pay the estimated cost of this 
review at the time a permit application is filed, the payment for this service would be postponed, as contemplated by 
section 507(a). Also, this procedure would facilitate an accurate assessment of the costs. Thus, OSM tentatively has 
concluded that it is perferable to charge the permit holder after the review is completed. 

Additional authority for charging a fee for mid-term permit review is provided by § 9701 of the IOAA, as was de-
scribed previously under the heading "II.B.3. Processing of Mining Plans."  

For these reasons, where OSM is the regulatory authority under a Federal program for a State, on Federal lands, or 
on Indian lands, OSM proposes to charge a permittee for the actual cost incurred by the Department in performing a 
mid-term permit review. Where OSM is the regulatory authority upon substituting Federal enforcement for the permit-
ting portion of a State program, OSM would charge the holder of a State permit the mid-term review fee specified by 
the State fee criteria. 
 

C. Should OSM Set a Fixed Fee Schedule, or Charge the Recipient of a Service for Actual Costs?   

OSM has identified two alternative mechanisms by which it might structure a fee for its services -- (1) a fixed fee 
schedule, and (2) actual costs. Due to the legal and practical difficulties associated with the development of a fixed fee 
schedule for the essentially open-ended services it provides, OSM tentatively has concluded that the better alternative is 
to recover actual costs. 

The United States Supreme Court, in interpreting the IOAA, has held that under that statute an agency must base a 
fee for a service on its value to an identifiable recipient. National Cable Television Assn. (NCTA), Inc. v. United States, 
415 U.S. 336 (1974); Federal Power Comm'n v. New England Power Co., 415 U.S. 345 (1974). In a series of contem-
poraneous cases on this issue, the United States Court of Appeals for the District of Columbia Circuit specified the re-
quirements an agency must meet to justify a particular fee. National Cable Television v. Federal Communications 
Comm'n, 554 F.2d 1094 (D.C. Cir. 1976); Electronics Industries Ass'n v. Federal Communications Comm'n, 554 F.2d 
1109 (D.C. Cir. 1976); National Ass'n of Broadcasters v. Federal Communications Comm'n, 554 F.2d 1118 (D.C. Cir. 
1976); Capital Cities Communications, Inc. v. Federal Communications Comm'n, 554 F.2d 1135 (D.C. Cir. 1976). 

Summarizing its interpretation of the "value to the recipient" standard as laid down in NCTA, the D.C. Circuit in 
National Association of Broadcasters stated: 

Briefly, we have interpreted the "value to the recipient" standard to include a number of specific requirements. 
First, the Commission must justify the assessment of a fee by a clear statement of the particular service or benefit which 
it is expected to reimburse. Second, it must calculate the cost basis for each fee assessed. This involves (a) an allocation 
of the specific expenses which form the cost basis for the fee to the smallest practical unit; (b) exclusion of any expens-
es incurred to serve an independent public interest; and (c) a public explanation of the specific expenses included in the 
cost basis for a particular fee, and an explanation of the criteria used to include or exclude particular items. Finally, the 
Commission must set a fee calculated to return this cost basis at a rate which reasonably reflects the cost of the services 



 

 

performed or the value conferred upon the payer. The fees may be imposed on beneficiaries of agency services who 
satisfy the criteria of NCTA and New England Power. 
 

554 F.2d at 1133 (emphasis in original; footnote omitted). 

The services for which OSM proposes to collect a fee -- namely, the processing of applications for surface coal 
mining and reclamation permits, mining plans, applications for coal exploration permits, and mid-term permit review -- 
vary considerably in the content from recipient-to-recipient. 

Involved may be large western or smaller eastern mines; surface and/or underground operations; an environmental 
impact statement or assessment; independent, joint or cooperative Federal-State responsibility; and numerous other var-
iables. In view of these variables it would be difficult for OSM to calculate in advance the cost basis of a fixed fee 
schedule with the specificity addressed by National Association of Broadcasters. 

Actual cost as the basis for permit application fees is expressly provided for by § 507(a) of SMCRA, which states 
that such fees "shall not exceed the actual or anticipated cost" of the permit process. 

The charging of actual cost by the Bureau of Land Management under the authority of the Mineral Leasing Act and 
the IOAA has been upheld by the courts. Sohio Transportation Co. v. United States, No. 134-82L (Ct. Cl., filed June 
12, 1984); Nevada Power Co. v. Watt, 711 F.2d 913 (10th Cir. 1983); Alumet v. Andrus, 607 F.2d 911 (10th Cir. 1979). 

And even where a particular item of actual cost has been disallowed, the practice itself of charging actual cost has 
not been invalidated. Public Service Co. of Colorado v. Andrus, 433 F. Supp. 144 (D. Colo. 1977). 

From the standpoint of the recipient of a service, the process of actual cost reimbursement provides several ad-
vantages as compared to a fixed fee schedule. A fixed fee schedule is necessarily based on an average of the estimated 
cost of providing a service to a large number of recipients. Not only is there a potential that this estimate might exceed 
the true cost, but also that the cost of servicing a particular recipient might be significantly less than the average -- in 
either instance leading to an effective overcharge. 

With actual cost reimbursement, however, each recipient is charged only for the documented cost of providing the 
service. Moreover, the recipient can, and has an incentive to, cooperate in reducing the cost incurred by the agency. And 
after billing the recipient can examine the actual cost the agency has documented, and for any item which appears to 
lack justification seek additional review. For these reasons the proposed rule is based on actual cost reimbursement, 
rather than a fixed fee schedule. 
 

D. What Specific Items or Activities Involved in Providing a Service Should the Fee Cover?  

In providing the services covered by the fee provisions of the proposed rule, OSM incurs many identifiable costs. 
Among the cost items involved are labor, management, materials, machines, travel, overhead, contracts, and environ-
mental studies and documents, to name only a few. These items involve both direct costs, such as the salary of an em-
ployee, and indirect costs, such as those for fringe benefits, office space, heat, light, supervision and other overhead. 

And not only does OSM itself incur cost in providing the services covered by the fee provisions of the proposed 
rule; such costs also are incurred by other organizations within the Department. For example, as recited in 30 CFR 
740.4, the decision process for a mining plan involves the Secretary and the Bureau of Land Management, and the 
SMCRA permitting process may involve the Fish and Wildlife Service or other land management agency within the 
Department. 

Because of the diverse situations in which the proposed rule would operate, it is impossible to predict in advance 
precisely what cost items might be involved in providing a particular covered service. In implementing the proposed 
rule OSM intends to recoup, to the maximum extent permitted by law, all of the actual costs both direct and indirect, 
incurred by the Department in providing each covered service. 

One OSM cost that has generated considerable controversy in the past, and therefore merits specific discussion, is 
that for compliance with § 102(2)(C) of the National Enviromental Policy Act of 1969 (NEPA), 42 U.S.C. 4332(2)(C), 
and particularly for the preparation of an environmental impact statement (EIS). The need for an EIS may significantly 
increase the cost to OSW of providing a service. 



 

 

With minor exception the courts consistently have held that the cost of preparing an EIS is recoverable from an ap-
plicant or other recipient of a service. Sohio Transportation Co. v. United States, No. 134-82L (Ct. C1., filed June 12, 
1984); Nevada Power Co. v. Watt, 711 F.2d 913 (10th Cir. 1983); Alumet v. Andrus, 607 F.2d 911 (10th Cir. 1979); 
Mississippi Power & Light Co. v. Nuclear Regulatory Comm'n 601 F.2d 223 (5th Cir. 1979), cert. denied, 444 U.S. 
1102 (1980); but see, Public Service Co. of Colorado v. Andrus, 433 F. Supp. 144 (D. Colo. 1977). 

Accordingly, for any service covered by the proposed rule OSM proposes also to recoup all costs incurred by the 
Department in complying with § 102(2)(C) of NEPA, including the cost of preparing an EIS. 
 

E. What Provision Should Be Made for Small Operators?   

Section 507(a) of SMCHA provides that the application fee for a surface coal mining and reclamation permit "may 
be less than" the actual or anticipated processing cost. (Emphasis added.) The legislative history of SMCHA indicates 
that one intent of the Congress in drafting this provision was to protect small operators from excessive costs. 

In discussing H.R. 13950, a precursor to the enacted bill, the House Committee Report states: 

Section 507(a): Under the old bill the amount of the application fee was to be based as nearly as possible on the 
costs of adminstering the permit application. Small operators were concerned that this might significantly increase the 
front end costs and put him [sic] at a disadvantage to the larger operator. In H.R. 13950 the language was changed to 
allow the regulatory authority to charge an applicant for less than the cost of administering the application. 
 

H.R. Rep. 1445, 94th Cong., 2d Sess. 7 (1976) (emphasis added). 

Consistent with this expressed intent of the Congress, for small operators who apply for a surface coal mining and 
reclamation permit the proposed rule would authorize OSM to waive reimbursement of any actual cost in excess of 
$500. In addition, in keeping with the intent of the Congress the proposed rule would authorize OSM to make a similar 
waiver in connection with the fees for other services covered by the rule. 
 

F. Typical Processing Costs.   

The typical costs historically incurred by OSM in processing permit applications and mining plans provide a rea-
sonable estimate of the fees OSM would collect under the proposed rule. Because OSM in the past did not have a de-
tailed accounting system to monitor such costs, the following figures are only approximations based on the best data 
available. Except for the cost of environmental impact statement (EIS) preparation, the figures include only those costs 
incurred at the applicable OSM technical center, and do not include those incurred at OSM headquarters in Washington, 
D.C. or at other OSM offices. 

Typical permit application and mining plan processing costs for western mines for the several years that data are 
available have ranged from $37,000 to over $110,000, with an average cost of $60,000. Where an EIS was required for 
a western mine, the processing cost increased by an amount ranging from $75,000 to $200,000. For eastern mines, per-
mit application processing costs for the years that data are available have ranged from $6,000 to $29,000. No figures are 
available on the cost of EIS preparation for eastern mines. Although no data are available on the cost of processing ap-
plications for the renewal of, revision of, or transfer assignment or sale of rights in existing permits, OSM anticipates 
that these costs typically would be lower than those for processing applications for original permits. 

OSM experience as the regulatory authority in Tennessee indicates that over the five-year life of a permit the cost 
of inspecting an eastern mine approximates $70,000. OSM experience in Oklahoma suggests that the cost of inspecting 
a western mine for a comparable period may exceed $75,000. Because enforcement actions vary greatly from per-
mit-to-permit, it is not possible to make a meaningful estimate of typical enforcement costs. 
 

III. Discussion of Proposed Rule 
 

A. Proposed Implementation Date  

After promulgation of the final rule, OSM proposes to bill the recipients of covered services for all costs incurred 
by the Department in providing such services beginning today, the publication date of the proposed rule. This imple-



 

 

mentation date would apply regardless of when OSM began to provide the service, or at what stage OSM was in the 
review and decision process. Although proposal of this rule does not of itself impose a payment obligation, persons are 
put on actual notice that the final rule may include payment obligations for costs incurred by the Department from to-
day's date. 

Comments are requested on two possible alternative implementation dates. The first alternative would be to make 
the final rule apply to costs incurred by the Department from 30 days following the promulgation of the final rule. Such 
a final rule would result in the collection of fewer costs than the other alternatives. 

A second alternative, which could be adopted nationwide or, perhaps, only in Tennessee and on Indian lands, 
would be for the Department to bill for costs incurred subsequent to October 1, 1984. The October 1, 1984, implemen-
tation date would be selected for three reasons: First, it is the date on which OSM implemented the cost accounting 
procedures necessary for determining the actual cost of providing a service. Second, it is the beginning of a new fiscal 
year, and thus a logical benchmark for accounting purposes. And third, it marks the beginning of the Federal programs 
for Tennessee and Indian lands. The preambles to those programs put applicants on notice that costs incurred subse-
quent to October 1, 1984 could be recovered in a permit fee. 
 

B. Overview  

The proposed rule includes five independent cost reimbursement regulations, and in addition a series of compre-
hensive procedures that in varying degree would supplement each of them. The five independent regulations would re-
quire an applicant for or holder of a surface coal mining and reclamation permit, an operator/lessee who submits a min-
ing plan for review and approval, or an applicant for a coal exploration permit to reimburse OSM for the actual cost 
incurred by the Department in processing the application or mining plan, or performing a mid-term permit review. 

Proposed 30 CFR 736.25(a) would apply to an applicant for a permit under a Federal program for a State; § 
736.25(b) to a permittee under a Federal program; § 740.13(a)(4) to a permittee on Federal lands; § 740.13(b) to an ap-
plicant for a permit on Federal lands; § 746.12 to an operator/lessee who submits a mining plan; § 750.11(e) to a per-
mittee on Indian lands; § 750.12(a) to an applicant for a permit on Indian lands; and § 772.12(a)(2) to an applicant for a 
coal exploration permit. 

The comprehensive cost reimbursement procedures would establish uniform requirements for reimbursement of 
OSM under each of the five independent regulations. They also would include procedures governing reimbursement of 
OSM under any one or more of the five independent regulations. 

These comprehensive procedures would be codified at 30 CFR 701.12, and would include: General requirements; 
authority for OSM to waive reimbursement by a small operator of any actual cost exceeding $500; and fee calculation 
and payment procedures, including provision for installment payments by an applicant for a permit to conduct surface 
coal mining and reclamation operations. 

 OSM has considered allowing an applicant to seek full or partial waiver of a fee upon satisfactory showing that 
payment of the full fee would cause undue hardship. OSM solicits (1) comment on whether and how such provision 
should be included, and (2) suggested criteria to ensure its reasonable, fair, and consistent application. 

 The organization of the proposed rule is intended to achieve maximum uniformity with minimum repetition. Alt-
hough the five independent regulations would apply to different types of services, and would operate in somewhat dif-
ferent statutory and regulatory contexts, each would impose essentially the same requirement -- namely, that the recipi-
ent of a service reimburse OSM for the actual cost incurred by the Department in providing the service. In view of these 
similarities, OSM tentatively has concluded that the use of comprehensive provisions of general applicability is prefera-
ble to the promulgation of five totally self-contained fee provisions. For consistency, any specific procedures applicable 
to a particular service also would be grouped with the comprehensive provisions. 

 Each of the five independent fee regulations would be codified in the part of 30 CFR Chapter VII which governs 
the service for which the fee is charged. The comprehensive provisions would be codified in existing 30 CFR Part 701, 
along with the general introductory material for the permanent regulatory program under SMCRA. 

 Where the proposed rule refers to the "Applicant," it is understood that the status of the applicant would change 
during the fee collection process, and that the applicant may, for example, become a permittee. For purposes of this rule, 
the term "applicant" should be read to include any subsequent status an applicant may acquire in the permitting process. 



 

 

 To avoid unnecessary repetition of the phrase "mining plan or mining plan modification," the phrase "mining plan" 
is used throughout the proposed rule to apply to both original mining plans and mining plan modifications. 
 

C. Section-by-Section Analysis  
 

Part 701 -- Permanent Regulatory Program 
 

Section 701.12 Cost reimbursement procedures.  

 Section 701.12 would establish comprehensive procedures governing reimbursment of OSM for the actual cost 
incurred by the Department in providing a service covered by the proposed rule, including the processing of an applica-
tion for a surface coal mining and reclamation permit, an application for a permit to conduct coal exploration and a 
mining plan, and the mid-term review of a surface coal mining and reclamation permit. 
 

Section 701.12(a) General requirements.   

 Section 701.12(a) would include both general fee requirements applicable to all operators, and provision for OSM 
to waive reimbursement by small operators of any actual cost in excess of $500. 

 Except as provided in paragraph (a)(2) for a small operator, § 701.12(a)(1) would require the recipient of a service 
covered by the proposed rule to reimburse OSM as provided elsewhere in §701.12 for the actual cost incurred by the 
Department in providing the service. 

 Under § 701.12(a)(2), upon the request of any person required to reimburse OSM under paragraph (a)(1), and a 
satisfactory showing that he or she is eligible under 30 CFR 795.6 as a small operator, OSM would be authorized to 
waive reimbursement of that part of the actual cost incurred by the Department in providing the service which exceeds 
$500. 

The $500 maximum amount was selected to discourage frivolous applications, and to insure that small operators 
bear at least a portion of the cost of providing a service. This maximum amount would apply to all services covered by 
the proposed rule. 

A person who desired a waiver under § 701.12(a)(2) would have to request the waiver and demonstrate to OSM 
that he or she is eligible under 30 CFR 795.6 as a small operator. Section 795.6 is the provision that governs eligibility 
for the Small Operator Assistance Program established under 507(c) of SMCRA. It generally requires that a person's 
production from all locations during any consecutive 12-month period during the permit term will not exceed 100,000 
tons of coal. 

Notwithstanding the real or apparent status of the applicant or operator/lessee as a small operator, OSM would have 
complete discretion to charge the full fee. This would enable OSM to consider any unique circumstances and deny a 
waiver in appropriate cases. 

OSM solicits public comment on whether $500 in an appropriate maximum amount to charge small operators, or 
whether the maximum fee should be reduced or increased to some other amount. 
 

Section 701.12(b) Calculation and billing of fee.  

Section 701.12(b) would specify the procedures by which OSM would calculate the actual cost of providing a ser-
vice and bill the recipient. This section would require OSM to take the following steps: 

OSM would be required to keep a complete, accurate, detailed account of the actual cost incurred by the Depart-
ment in providing the service, including but not limited to the direct and indirect cost of any labor, management, mate-
rials, machines, travel, overhead, contract, environmental study or document, or other necessary or appropriate item of 
cost. This list of potential cost items is not meant to be inclusive, but merely represents some typical costs the Depart-
ment may incur in providing a covered service. 

After providing the service, OSM would subtract from the actual cost incurred by the Department any advance 
payment made by the recipient of the service under subsequent paragraph (c)(1)(i), and either bill the recipient for the 



 

 

actual balance due, or refund any overpayment. Under this section, OSM could bill the recipient for work completed at 
any point in the review and decision process, and would not have to postpone billing until a final decision was made. In 
addition, OSM would be required to prepare, and submit to the recipient of the service along with the bill or refund, a 
detailed account of the actual cost incurred by the Department. 

In drafting the proposed rule, OSM considered several alternatives ways to schedule advance fee payments. Among 
them were advance payment of a specified amount, advance payment of the entire estimated amount of the fee, advance 
payment of part of the estimated amount of the fee, and no payment until after the service was provided. The proposed 
rule incorporates the first of these alternatives. 

The proposed postponement of payment of most of the fee until after OSM provides all or part of the service would 
relieve the recipient from potentially burdensome advance payment. It also would give OSM added incentive to provide 
the service in a timely manner. The proposed rule would apply in the same way to both pending and new applications 
and mining plans. Thus, after reviewing a pending application or mining plan, OSM would bill the applicant or opera-
tor/lessee under proposed § 701.12(b)(2) for the actual balance due for costs incurred beginning on the implementation 
date of this rule. 
 

Section 701.12(c) Payment procedures. 

When payments due. Under § 701.12(c)(1)(i) any person who requests that OSM provide a service covered by this 
section would be required to submit with the request an advance payment of $1,500. A person who requests a waiver as 
a small operator would be required to submit a reduced amount of $500, subject however to the payment of an addition-
al $1,000 if the waiver was denied. Where OSM is required by law to provide a service without a specific request, such 
as for mid-term permit review, an advance payment would not be required. A person who applies for a surface coal 
mining and reclamation permit and submits a mining for the same operation plan would have to submit only one ad-
vance payment. 

Under § 701.12(6)(1)(ii), the recipient of a service covered by this section would be required to pay any amount 
billed by OSM under § 701.12 within 30 days of the OSM billing date. OSM solicits comment on whether more time, 
such as 60 or 90 days, should be allowed for payment. OSM would be given authority to withhold the authorization 
sought by the recipient of the service until after payment was made of the amount billed. In addition to these payment 
requirements, an applicant authorized by OSM to pay in installments would be required to pay them by the deadlines 
recited in the installment payment provisions of § 701.12(c)(3). 

Form of payment. Under § 701.12(c)(2) any payment made under § 701.12 would have to be in the form of a check, 
draft or money order payable to OSM. 

Installment payments. Section 507(a) of SMCRA provides that "[t]he regulatory authority may develop procedures 
so as to enable the cost of the fee to be paid over the term of the [surface coal mining and reclamation] permit." Ac-
cordingly, for a surface coal mining and reclamation permit § 701.12(c)(3) would authorize payment of the application 
fee in annual installments. 

OSM solicits comment on an alternative payment procedure that would not provide for installment payments, but 
instead would require full payment within a specified time (e.g., 90 days of billing). 

The installment payment provisions of § 701.12(c)(3) would apply to the application fee for a surface coal mining 
and reclamation permit and to the fee for processing a mining plan. It would not apply to the application fee for a coal 
exploration permit or to the fee for mid-term permit review. It would not affect the requirement for an advance payment 
of $1,500, or in the case of a small operator $500, but would apply only to payment of the remaining actual balance due. 

Payments would be spread over the five-year life of the permit, with a 20 percent down payment and the remainder 
of the actual balance due payable in four installments due at succeeding one year intervals. Since the use of installment 
payments would in effect constitute a loan, the applicant would be required to pay interest to OSM on the unpaid in-
stallment balance. 

Upon request, and a satisfactory showing that the applicant met either of two specified criteria, OSM would be re-
quired to authorize the applicant to pay the bill for the actual balance due under paragraph (b)(2)(ii) of this section in 
installments. The criteria are either that the actual balance due exceeds 4% of the capital (other than that for mobile 
equipment) needed to open the mine, or the coal reserves for the proposed mine are less than one million tons. OSM has 



 

 

excluded the cost of mobile equipment from the first criterion because the use of such equipment typically is not limited 
to a single mine. 

An applicant who desired to pay installments would have to submit to OSM prior to the date when payment was 
due a request to pay in installments, and a satisfactory showing that the proposed mine meets either of the specified cri-
teria. The applicant could submit the request either before or after receiving the OSM bill for the actual balance due. 
Regardless of when the request was submitted, however, the applicant would be required to make all payments by the 
specified deadlines. 

An applicant who requested authorization to pay in installments would have to make a down payment of 20 percent 
of the actual balance due within 30 days of the OSM billing date. If OSM authorized payment in installments, the ap-
plicant would pay the remainder of the actual balance due as specified in § 701.12(c)(3)(iv). If OSM disallowed pay-
ment in installments, the applicant would have to pay the remainder of the actual balance due, plus interest as specified 
in § 701.12(c)(5)(iii), within 30 days of the date of the OSM notice of denial. Such interest would run from the date 
payment originally was due until the date payment actually was made. The provisions for a down payment of 20% and 
the payment of interest if authorization is denied are intended to forestall requests for installment payments by unquali-
fied applicants for the purpose of postponing payment. 

Where an applicant was authorized to pay installments, the remainder of the actual balance due, plus interest, would 
be due in four equal annual installments. The first installment, plus interest, would be due within 30 days of the first 
anniversary of the initial OSM billing date. The second, third and fourth installments, plus interest, would be due within 
30 days of the corresponding numbered anniversaries of the initial OSM billing date. 

With each installment the applicant would be required to pay interest on the unpaid installment balance from the 
date of the previous installment payment to the date of the current payment. The rate of interest charged would be the 
investment rate prevailing for 52 week U.S. Treasury Bills at the last Treasury auction prior to the date of the previous 
payment. 

The rate of interest is tied to the auction preceding the date of the previous payment so that the applicant would 
know the applicable rate in advance of the period for which interest is charged. An applicant would be allowed to pay 
any installment or part thereof, plus accured interest, in advance, and thereby avoid incurring future interest charges on 
the prepaid amount. 

Fee nonrefundable. Except as provided for small operators, or in the case of an overchange or overpayment, § 
701.12(c)(4) of the proposed rule would prohibit OSM from waiving or refunding payment of any part of the fee. The 
recipient of a service would be required to pay the entire fee regardless of any mitigating circumstances. 

Because the proposed fees would be based on the actual costs incurred by the Department in providing a service, 
and not on any specific outcome of the review and decision process, OSM tentatively has concluded that it is reasonable 
for the recipient of the service to bear these costs regardless of the outcome of the review and decision process. Once 
the Department had incurred a cost in providing a service, the recipient would be liable for reimbursing OSM when 
billed for that cost. 

The recipient of a service would have to make any payment required by this section by the date it is due, even if the 
request for the service is withdrawn, the authorization sought is denied, operations under any resulting authorization are 
terminated, or any other condition arises. 

Failure to Pay. To enforce the payment provisions of the proposed rule, OSM tentatively has concluded that it 
would be appropriate to provide for sanctions against a recipient of a service who fails to pay any part of the fee when 
due. Three mechanisms for this purpose are included in the proposed rule. 

One would make the failure to pay any part of the fee when due a violation of the permit. The second would au-
thorize OSM to take various remedial steps where the recipient of a service failed to make any required payment. The 
third would require the payment of interest on any amount in arrears. 

In addition, where the recipient of a service failed to make a payment as required by this section, OSM, as appro-
priate could delay the processing of the request, deny the authorization sought, withhold notice of its decision on the 
request, or take other appropriate action. 



 

 

Finally, except as provided in paragraph (c)(3) for installment payments, any person who failed to make a payment 
required by this section when due would have to pay interest on the unpaid balance at the investment rate prevailing for 
52 week U.S. Treasury bills at the last Treasury auction prior to the date on which payment is due. 

OSM could consider any current failure to pay a fee as required by the proposed rule a "violation of th[e] Act" un-
der section 510(c) of SMCRA, and thus as grounds for denying issuance of a surface coal mining and reclamation per-
mit. As part of the permitting process, OSM would determine whether the applicant was in arrears with payments for 
any previous fee, and in appropriate circumstances would deny permit issuance until payment was made. 

Excess payment. Section 701.12(c)(6) would require OSM to notify the recipient of a service of any overcharge 
billed under proposed § 701.12, and of the corrected balance due. It also would require OSM to refund any overpay-
ment. Where the recipient of a service had not yet paid the applicable bill, notice of an overcharge would not extend the 
time for payment, and the corrected balance would be due within 30 days of the original billing date. Where the bill 
already was paid, OSM would refund the overpayment. 

Petition for Review. Section 701.12(d) would establish procedures by which the recipient of a service, after making 
all current payments due under proposed § 701.12, could petition the Director of OSM to review the actual costs billed 
by OSM, and to refund any overcharge. 

The requirement for payment before a petition is filed is intended to prevent use of the review process as a means 
for postponing or otherwise avoiding payment. This payment requirement would apply to all current payments due, and 
all installments when due, but would not require the prepayment of future installments. 

A petitioner would have to identify each specific item of cost that is challenged, and would have the burden of 
proving that the amount charged exceeded the actual cost incurred by the Department in providing the service. If dissat-
isfied with the Director's decision on review, the petitioner could appeal to the Department's Office of Hearings and 
Appeals under 43 CFR Part 4. 

The following discussion describes the various programs covered by this rule: 
 

Part 736 -- Federal Program For a State 
 

Section 736.25 Permit fee.   

Section 736.25(a) would require any person who submits to OSM an application for a permit to conduct surface 
coal mining and reclamation operations pursuant to a Federal program, including the renewal of, revision of, or transfer, 
assignment or sale of rights in an existing permit, to reimburse OSM for the actual cost incurred by the Department in 
processing the application, as provided in proposed § 701.12. 

Section 736.25(b) would require any person who holds a surface coal mining and reclamation permit issued pursu-
ant to a Federal program to reimburse OSM as provided in proposed § 701.12 for the actual cost incurred by the De-
partment in performing a mid-term permit review. 

Part 740 -- General Requirements for Surface Coal Mining and Reclamation Operations on Federal Lands 
 

Section 740.13 Permits.   

Section 740.13(a)(4) would require any person who holds a surface coal mining and reclamation permit subject to 
this part, for which OSM is the regulatory authority, to reimburse OSM as provided in proposed § 701.12 for the actual 
cost incurred by the Department in performing a mid-term permit review. 

Section 740.13(b)(1) would include three different fee payment provisions covering applicants for surface coal 
mining and reclamation permits for operations on Federal lands. The provision that applied in a given instance would 
depend on whether OSM or a State was the regulatory authority, and whether a State-Federal cooperative agreement 
required OSM concurrence with, or other OSM action related to, a State permitting decision. 

Section 740.13(b) would apply to any person who submits an application for a permit to conduct surface coal min-
ing and reclamation operations on lands subject to 30 CFR Part 740, including the renewal of, revision of, or transfer, 
assignment or sale of rights in an existing permit. 



 

 

Notwithstanding the provisions of 30 CFR 740.11, where OSM is the regulatory authority the applicant would have 
to reimburse OSM for the actual cost incurred by the Department in processing the application, as provided in proposed 
§ 701.12. Section 740.11, which provides that upon approval or promulgation of a regulatory program for a State, the 
State program applies to surface coal mining and reclamation operations on Federal lands, no longer would govern de-
termination of the applicable fee criteria in such circumstances. Only in this limited context, however, would the pro-
posed rule supersede § 740.11. 

Where a State is the regulatory authority, the applicant would have to pay an application fee to the State as provid-
ed by the permit fee criteria of the State program. 

Where OSM concurrence with, or other OSM action related to, the permitting decision of a State regulatory author-
ity was required under a State-Federal cooperative agreement, the applicant would have to reimburse OSM for the actu-
al cost incurred by the Department in making the decision on concurrence or taking the other action. Other OSM actions 
covered by proposed § 740.13(b)(iii) would include, for example, compatibility findings under § 522(e)(2) of SMCRA. 
 

Part 746 -- Review and Approval of Mining Plans 
 

Section 746.12 Mining Plan Review Fee.   

Section 746.12 would require any operator/lessee who submits a mining plan or mining plan modification for re-
view and approval under 30 CFR Part 746 to reimburse OSM for the actual cost incurred by the Department in pro-
cessing the mining plan, as provided in proposed § 701.12. OSM would recover mining plan precessing costs even 
where, under a Federal-State cooperative agreement, a State would issue the surface mining and reclamation permit and 
collect the permit application fee. 

Where OSM is the regulatory authority and there is an overlap in the steps required for processing a permit applica-
tion and a mining plan, OSM would recover any overlapping costs only one time. However, where a State is the regula-
tory authority for processing a permit application, but OSM processes the mining plan, OSM might be required by law 
to duplicate some of the steps involved in the permitting process, with a corresponding overlap in the State and OSM 
fees. See In Re: Permanent Surface Mining Litigation, No. 79-1144 (D. D.C. July 6, 1984). In this latter case OSM 
would bill the operator/lessee for the full actual cost of processing the mining plan. 

Part 750 -- Requirements for Surface Coal Mining and Reclamation Operations on Indian Lands 
 

Section 750.11 Permits.   

Section 750.11(e) would require any person who holds a surface coal mining and reclamation permit subject to this 
part to reimburse OSM as provided in § 701.12 of this chapter for the actual cost incurred by the Department in per-
forming a mid-term permit review. 
 

Section 750.12 Permit Applications.   

Section 750.12(a) would require any person who submits to OSM an application for a permit to conduct surface 
coal mining and reclamation operations on Indian lands, including the renewal of, revision of, or transfer, assignment or 
sale of rights in an existing permit, to reimburse OSM for the actual cost incurred by the Department in processing the 
application, as provided in proposed § 701.12. 
 

Part 772 -- Requirements for Coal Exploration 
 

Section 772.12 Permit requirements for exploration removing more than 250 tons of coal.   

Section 772.12(a) would add to the existing application requirements for a coal exploration permit a new require-
ment that would apply where OSM is the regulatory authority. Before conducting any exploration, any person who in-
tends to conduct coal exploration outside a permit area where more than 250 tons of coal would be removed, or which 
would take place on lands designated as unsuitable for surface mining under 30 CFR Subchapter F, would have to re-



 

 

imburse OSM for the actual cost incurred by the Department in processing the application, as provided in proposed § 
701.12. 
 

IV. Procedural Matters 
 

Federal Paperwork Reduction Act  

The proposed rule contains information collection requirements that are being sent for review to the Office of 
Management and Budget under 44 U.S.C. 3507. 
 

Executive Order 12291  

The Department has examined the proposed rule acording to the criteria of Executive Order 12291 (Febuary 17, 
1981) and has determined that it is not major and does not require a regulatory impact analysis. 

Out of the approximately 6,000 active mining operations in the United States, the majority are governed by State 
programs, and not directly affected by the rule. Most of the operations in the minority potentially affected by the pro-
posed rule already have surface mining and reclamation permits, and approved mining plans where applicable, so for 
this minority of operations the rule would apply only to the typically less costly renewal of, revision of, or transfer, as-
signment or sale of rights in existing permits. Since permit renewal is required only at five-year intervals, the potential 
number of renewal applications in a given year is only one-fifth of the total number of permits outstanding. Adding to 
these the permits for new operations, and for coal exploration, and the processing of mining plans, for the anticipated 
number of applications and mining plans processed annually by OSM the anticipated fees are expected to fall below the 
criteria established by the Executive Order. 

Against this background of limited activity, the Department has concluded that the proposed rule would not have an 
annual effect on the economy of $100 million or more, or result in a substantial increase in costs or prices for the Feder-
al government, consumers, individual industries, State or local government agencies, or geographic regions. 
 

Regulatory Flexibility Act 

The Department also has determined, pursuant to the Regulatory Flexibility Act, 5 U.S.C. 601 et seq., that the pro-
posed rule would not have a significant economic impact on a substantial number of small entities. In view of the pro-
posed $500 ceiling on fees charged to small operators, the proposed rule would have only minimal economic impact on 
affected small businesses and self-employed operators. 
 

National Environmental Policy Act 

To the extent the proposed rule applies to permit application fees in Federal Program States or on Federal lands it 
constitutes the promulgation of a Federal program or the implementation of a Federal lands program, which are exempt 
under section 702(d) of SMCRA, 30 U.S.C. 1292(d), from compliance with section 102(2)(C) of the National Environ-
mental Policy Act of 1969 (NEPA), 42 U.S.C. 4332(2)(C). 

To the extent the proposed rule applies to other than permit application fees in Federal Program States or on Feder-
al lands, OSM has prepared a draft environmental assessment (EA) and has made an interim finding that it would not 
significantly affect the quality of the human environment. The draft EA is on file in the OSM Administrative Record at 
the address listed previously (see "ADDRESSES"). A final EA will be completed and a final finding made on the sig-
nificance of any resulting impacts prior to issuance of the final rule. 
 

Principal Drafters 

This proposal was drafted principally by Albert Kashinski of the Interior Department, Office of the Solicitor and 
Murray Newton of the Office of Surface Mining. 
 

List of Subjects in 30 CFR Parts 701, 736, 740, 746, 750 and 772 



 

 

Coal mining, Surface mining, Underground mining. 

Accordingly, it is proposed to amend 30 CFR Parts 701, 736, 740, 746, 750 and 772 as follows: 

Dated: February 15, 1985. 
 

J. Steven Griles, 

Deputy Assistant Secretary for Land and Minerals Management. 

PART 701 -- PERMANENT REGULATORY PROGRAM 

1. The authority citation for Part 701 is revised to read as follows: 

Authority: Pub. L. 95-87 (30 U.S.C. 1201 et seq.), unless otherwise noted. Sec. 701.12 also issued under sec. 9701, 
Pub. L. 97-258, 96 Stat. 1051 (31 U.S.C. 9701). 

2. Section 701.12 is added to Part 701 as follows: 

§ 701.12 Cost reimbursement procedures. 

(a) General requirements -- (1) All operators. Any person who is required by this chapter to reimburse OSM for the 
actual cost incurred by the Department in providing a service, including the processing of an application for a surface 
coal mining and reclamation permit, the processing of an application for a coal exploration permit, the review of a min-
ing plan, and the mid-term review of a surface coal mining and reclamation permit, shall do so as provided in this sec-
tion. 

(2) Small Operators. Upon the request of any person who is required to reimburse OSM as provided in paragraph 
(a)(1) of this section, and a satisfactory showing that he or she is eligible under § 795.6 of this chapter as a small opera-
tor, OSM may waive reimbursement of that part of the actual cost incurred by the Department in providing the service 
which exceeds $500. 

(b) Calculation and billing of fee. In providing a service covered by this section, OSM shall -- 

(1) Keep a complete, accurate, detailed account of the actual cost incurred by the Department in providing the ser-
vice, including but not limited to the direct and indirect cost of any labor, management, materials, machines, travel, 
overhead, contract, environmental study or document, or other necessary or appropriate item of cost; and 

(2) After providing the service -- 

(i) Subtract from the actual cost accounted for under paragraph (b)(1) of this section any advance payment made 
under paragraph (c)(1)(i) of this section; 

(ii) Either bill the recipient of the service for the actual balance due, or refund any overpayment; and 

(iii) Prepare, and submit to the recipient of the service along with the bill or refund, a detailed account of the actual 
cost incurred by the Department in providing the service. 

(c) Payment procedures. -- (1) When payments due. (i) Except as provided in this paragraph, any person who re-
quests that OSM provide a service covered by this section shall submit with such request an advance payment of 
$1,500. A person who requests a waiver under paragraph (a)(2) of this section shall submit an advance payment of 
$500, subject to payment of an additional $1,000 if the waiver is denied. A person who applies for a surface coal mining 
and reclamation permit and submits a mining plan for the same operation may submit a single advance payment to cov-
er both reviews. 

(ii) The recipient of a service covered by this section shall pay any amount billed by OSM under this section within 
30 days of the billing date and, at OSM's discretion, prior to the issuance of any authorization sought. An applicant who 
is authorized by OSM to pay installments shall make installment payments by the dates specified in paragraph (c)(3) of 
this section. 

(2) Form of payment. Any payment required by this section shall be made in the form of a check, draft or money 
order payable to OSM. 



 

 

(3) Installment payments. (i) Upon request, OSM shall authorize an applicant for a surface coal mining and recla-
mation permit or an operator/lessee who submits a mining plan to pay the bill for the actual balance due under para-
graph (b)(2)(ii) of this section in installments if the applicant makes a satisfactory showing that either -- 

(A) The actual balance due exceeds 4% of the capital (other than that for mobile equipment) needed to open the 
mine; or 

(B) The size of the coal reserves for the proposed mine is less than one million tons. 

(ii) Any applicant for a surface coal mining and reclamation permit or operator/lessee who desires to pay the actual 
balance due under paragraph (b)(2)(ii) of this section in installments shall submit to OSM prior to the date when pay-
ment is due -- 

(A) A request to pay in installments; and 

(B) A satisfactory showing that the proposed mine meets either of the criteria specified in paragraph (c)(3)(i) of this 
section. 

(iii)(A) Any applicant who requests authorization to pay installments shall make a down payment of 20% of the 
actual balance due within 30 days of the OSM billing date. 

(B) If OSM authorizes payment in installments, the applicant shall make payments as specified in paragraph 
(c)(3)(iv) of this section. 

(C) If OSM denies payment in installments, the applicant shall pay the remainder of the actual balance due, plus 
interest as specified in paragraph (c)(5)(iii) of this section, within 30 days of the date of the OSM notice of denial. Such 
interest shall run from the date payment originally was due until the date payment is made. 

(iv) An applicant who is authorized by OSM to pay installments shall -- 

(A) Pay the remainder of the actual balance due, plus interest, in four equal annual installments; 

(B) Pay the first installment, plus interest, within 30 days of the first anniversary of the initial OSM billing date; 

(C) Pay the second, third and fourth installments, plus interest, within 30 days of the corresponding numbered an-
niversaries of the initial OSM billing date; and 

(D) With each installment, pay interest on the unpaid installment balance from the date of the previous installment 
payment to the date of the current payment at the investment rate prevailing for 52-week U.S. Treasury Bills at the last 
Treasury auction prior to the date of the previous payment. 

(v) An applicant who is authorized to pay installments may pay any installment or part thereof, plus accrued inter-
est, in advance. 

(4) Fee nonrefundable. (i) OSM shall not waive or refund payment of any amount that is due or paid under this sec-
tion unless OSM -- 

(A) Waives reimbursement of any actual cost that exceeds $500 under paragraph (a)(2) of this section; or 

(B) Finds that the recipient of a service either was overcharged or made an overpayment. 

(ii) Any person who requests that OSM provide a service covered by this section shall make any required payment 
by the date it is due, even if the request for the service is withdrawn, the authorization sought is denied, operations un-
der any resulting authorization are terminated, or any other condition arises. 

(5) Failure to pay. (i) Any permit resulting from an application for which the payment of a fee is governed by this 
section shall include the condition that failure to pay any part of the fee when due is a violation of the permit. 

(ii) Where any person fails to make a payment as required by this section, OSM may delay the processing of the 
request, deny the authorization sought, withhold notice of its decision on the request, or take other appropriate action. 

(iii) Except as provided in paragraph (c)(3) for installment payments, any person who fails to make a payment re-
quired by this section when due shall pay interest on the unpaid balance at the investment rate prevailing for 52-week 
U.S. Treasury bills at the last Treasury auction prior to the date on which payment is due. 

(6) Overcharge or overpayment. OSM shall -- 



 

 

(i) Upon finding that a bill submitted under this section includes an overcharge, notify the recipient of the service of 
the overcharge, and of the corrected balance due; and 

(ii) Refund any overpayment made by the recipient of a service under this section. 

(d) Petition for review. (1) After making all current payments due under this section, a recipient of a service cov-
ered by this section may petition the Director to review the actual cost billed by OSM under this section, and to refund 
any overcharge. 

(2) A petitioner shall identify each specific item of cost that is challenged, and shall have the burden of proving that 
the amount charged by OSM exceeded the actual cost incurred by the Department in providing the service. 

(3) A petitioner may appeal the decision of the Director to the U.S. Department of the Interior, Office of Hearings 
and Appeals under 43 CFR Part 4. 

PART 736 -- FEDERAL PROGRAM FOR A STATE 

3. The authority citation for Part 736 is revised to read as follows: 

Authority: Secs. 501, 503-519, 521, 522, 525, and 705, Pub. L. 95-87 (30 U.S.C. 1251, 1253-1269, 1271, 1272, 
1275 and 1295). 

4. Section 736.25 is added to Part 736 as follows: 

§ 736.25 Permit fees. 

(a) Any person who submits an application to OSM for a permit to conduct surface coal mining and reclamation 
operations pursuant to a Federal program, including the renewal of, revision of, or transfer, assignment or sale of rights 
in an existing permit, shall reimburse OSM as provided in § 701.12 of this chapter for the actual cost incurred by the 
Department in processing the application. 

(b) Any person who holds a surface coal mining and reclamation permit issued pursuant to a Federal program shall 
reimburse OSM as provided in § 701.12 of this chapter for the actual cost incurred by the Department in performing a 
mid-term permit review. 

PART 740 -- GENERAL REQUIREMENTS FOR SURFACE COAL MINING AND RECLAMATION OPERA-
TIONS ON FEDERAL LANDS 

5. The authority citation for Part 740 reads as follows: 

Authority: 30 U.S.C. 1201 et seq. and 30 U.S.C. 181 et seq. Secs. 740.13(a)(4) and 740.13(b)(1)(iii) also issued un-
der sec. 9701, Pub. L. 97-258, 96 Stat. 1051 (31 U.S.C. 9701). 

6. In § 740.13, paragraph (a)(4) is added, and paragraph (b)(1) is revised to read as follows: 

§ 740.13 Permits. 

(a) * * * 

(4) Any person who holds a surface coal mining and reclamation permit subject to this part, for which OSM is the 
regulatory authority, shall reimburse OSM as provided in § 701.12 of this chapter for the actual incurred by the De-
partment in performing a mid-term permit review. 

(b) Permit application package. (1) Any person who submits an application for a permit to conduct surface coal 
mining and reclamation operations on lands subject to this part, including the renewal of, revision of, or transfer, as-
signment or sale of rights in an existing permit, shall -- 

(i) Notwithstanding the provisions of § 740.11 of this chapter, where OSM is the regulatory authority reimburse 
OSM as provided in § 701.12 of this chapter for the actual cost incurred by the Department in processing the applica-
tion; 

(ii) Where a State is the regulatory authority, pay an application fee to the State regulatory authority as provided by 
the State program. 



 

 

(iii) Where OSM concurrence with, or other OSM action related to, the permitting decision of a State regulatory 
authority is required under a State-Federal cooperative agreement, reimburse OSM for the actual cost incurred by the 
Department in making a decision on concurrence or taking the other action. 
 

* * * * * 

PART 746 -- REVIEW AND APPROVAL OF MINING PLANS 

7. The authority citation for Part 746 is revised to read as follows: 

Authority: 30 U.S.C. 1201 et seq. and 30 U.S.C. 181 et seq. Sec. 746.12 also issued under sec. 9701, Pub. L. 
97-258, 96 Stat. 1051 (31 U.S.C. 9701). 

8. Section 746.12 is added to Part 746 as follows: 

§ 746.12 Mining plan review fee. 

Any operator/lessee who submits a mining plan, including a mining plan modification, for review and decision un-
der this part shall reimburse OSM as provided in § 701.12 of this chapter for the actual cost incurred by the Department 
in processing the mining plan. 

PART 750 -- REQUIREMENTS FOR SURFACE COAL MINING AND RECLAMATION OPERATIONS ON 
INDIAN LANDS 

9. The authority citation for Part 750 is revised to read as follows: 

Authority: Pub. L. 95-87 (30 U.S.C. 1201-1328); 5 U.S.C. 301; Secs. 750.11 and 750.12 also issued under sec. 
9701, Pub. L. 97-258, 96 Stat. 1051 (31 U.S.C. 9701). 

10. In § 750.11, paragraph (e) is added as follows: 

 § 750.11 Permits 
 

* * * * * 

(e) Any person who holds a surface coal mining and reclamation permit subject to this part shall reimburse OSM as 
provided in 701.12 of this chapter for the actual cost incurred by the Department in performing a mid-term permit re-
view. 

11. In 750.12, paragraph (a) is revised to read as follows: 

 § 750.12 Permit fees. 

(a) Any person who submits to OSM an application for a permit to conduct surface coal mining and reclamation 
operations on Indian lands, including the renewal of, revision of, or transfer, assignment or sale of rights in an existing 
permit, shall reimburse OSM as provided in § 701.12 of this chapter for the actual cost incurred by the Department in 
processing the application. 
 

* * * * * 

PART 772 -- REQUIREMENTS FOR COAL EXPLORATION 

12. The authority citation for Part 772 is revised to read as follows: 

 Authority: Pub. L. 95-87 (30 U.S.C. 1201 et seq.). Sec. 772.12(a)(2) also issued under sec. 9701, Pub. L. 97-258, 
96 Stat. 1051 (31 U.S.C. 9701). 

13. In § 772.12, paragraph (a) is revised to read as follows: 

 § 772.12 Permit requirements for exploration removing more than 250 tons of coal. 

(a) Exploration permit.  Any person who intends to conduct coal exploration outside a permit area during which 
more than 250 tons of coal will be removed or which will take place on lands designated as unsuitable for surface min-
ing under Subchapter F of this chapter, before conducting the exploration shall -- 



 

 

(1) Submit to the regulatory authority an application for a coal exploration permit; 

(2) Obtain written approval from the regulatory authority in an exploration permit; and 

(3) Where OSM is the regulatory authority, reimburse OSM as provided in § 701.12 of this chapter for the actual 
cost incurred by the Department in processing the application. 
 

* * * * * 
[FR Doc. 85-4239 Filed 2-21-85; 8:45 am] 

 
 


