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Room 252 SIB 
1951 Constitution Avenue, N.W. 
Washington, D.C.  20240 
 
Docket ID:  OSM 2012-0003 
 
Dear Mr. Kuhns: 
 
On behalf of the Tennessee Mining Association (TMA), we are pleased to submit comments 
relative to the proposed 2013 Cost Recovery Rule (hereinafter referred to as “the Proposed Cost 
Recovery Rule”). As the trade association representing Tennessee’s coal industry, including coal 
miners, mineral owners, mining consultants, equipment suppliers and various other ancillary coal 
suppliers, TMA has a substantial interest in the Proposed Cost Recovery Rule. Because 
Tennessee is not a primacy state under the Surface Mining Control and Reclamation Act 
(SMCRA), Tennessee will be among the most affected of any mining state or territory.  
 
Although the industry can appreciate the requirements for agencies, including the Office of 
Surface Mining, Reclamation and Enforcement (OSM), to collect fees for services provided, the 
Proposed Cost Recovery Rule has significant problems to the industry. These concerns are 
amplified when reviewing OSM’s regulatory history in proposing a cost recovery system. 
Proposals released in 1985 and 1988 shed light on the agency’s ongoing considerations of issues 
relating to the administration, appropriateness and rationale for cost recovery. Despite the fact 
that both of these rules were ultimately rejected in favor of the fixed fee system currently in 
place, the rationale and justifications presented are still relevant. 
 
Overall, TMA finds the Proposed Cost Recovery Rule lacks the in-depth analysis and rationale 
that was previously presented when the agency considered this drastic change in OSM permitting 
fees. In fact, the Proposed Cost Recovery Rule seems to focus solely on the agency’s desire for 
additional revenue and does little, if anything, to take into consideration industry’s burden. 
Again, TMA understands the requirement for imposing permit fees.  However, TMA believes 
that any fee rule should strike a balance between industry and regulatory agencies where burden 
and responsibility are shared between entities. Unfortunately, the Proposed Cost Recovery Rule 
fails to equitably divide that burden and unfairly shifts the majority of the fiscal liability onto the 
mine operator or permittee.  
 
In order to assist the agency in striking the appropriate balance, TMA offers the following 
specific comments.  
 

I. The Proposed Cost Recovery Rule Lacks Transparency in the  Cost Analysis 
We understand that agencies may have the legal rights to charge fees for providing special 
benefits or privileges to an identifiable non-Federal recipient. OSM garners its right to levy fees 
from the Surface Mining Control and Reclamation Act of 1977 Section 507(a). Additional 
authority for fee collection can be found in the Independent Offices Appropriations Act of 1952 



(IOAA) and guidelines for implementing the fees are derived from the Office of Management 
and Budget’s (OMB) Circular No. A-25. However, the right to levy and collect fees is not 
without limit.  
 
In interpreting the IOAA, the United States Supreme Court has determined that an agency must 
base a fee for a service on its value to an identifiable recipient. National Cable Television Ass'n 
v. United States, 415 U.S. 336 (U.S. 1974). Additionally, the U.S. Court of Appeals for the 
District of Columbia Circuit further specified the requirements an agency must meet to justify a 
particular fee. National Ass’n of Broadcasters v. Federal Communications Comm’n, 554 F.2d 
1118 (D.C. Cir. 1976).  It is interesting to note that although references and discussion related to 
these various court decisions are listed in each of the preceding cost recovery rules, OSM does 
not mention any of the judicial decisions or seem to consider their implications in the Proposed 
Cost Recovery Rule. The three-part test which the D.C. District Court recognized in its 
interpretation of “value to the recipient” includes calculating the cost basis for each fee assessed. 
Electronic Industries Asso., Consumer Electronics Group v. FCC, 554 F.2d 1109 (D.C. Cir. 
1976). This valuation includes the need for a public explanation of the specific expenses 
included in the cost basis for a particular fee and an explanation of the criteria used to include or 
exclude particular items.  
 
The Proposed Cost Recovery Rule dedicates only three paragraphs to describe the manner in 
which OSM analyzed its cost for services. The agency outlines the procedure that they went 
through, including enhancing the level of detail captured in the accounting system, a cost 
analysis of various activities and the final analysis of resulting cost, associated cost drivers and 
differing costs for Federal versus Indian Land administration. This paltry amount of explanation 
on how costs were determined is wholly inadequate for such a major shift in policy.   
 
Nowhere is the actual cost analysis performed by the agency available for review by industry or 
the public. TMA believes OSM has neglected to perform the necessary operations under the 
“value to the recipient” standard by failing to give a public explanation of the specific expenses. 
OSM has provided very broad cost ranges, although these too lack any supporting documentation 
or data. TMA reached out to OSM shortly after the release of the Proposed Cost Recovery Rule 
to request additional supporting documentation for the cost analysis. However, the agency flatly 
refused to disclose the information when specifically asked.  
 
As TMA tries to balance the responsibilities and duties of industry and regulators, the lack of 
actual data – numbers, cost codes, analysis and the like – prohibit us from gaining a true 
understanding of what a complete cost recovery program would entail. Especially since our 
members are the specific service recipients, the withholding of information equates to a complete 
lack of transparency. It raises immense questions as to the analysis’ actual findings and severely 
limits the public’s ability to understand the underlying implications of the Proposed Cost 
Recovery Rule.  
 

II. The Proposed Cost Recovery Rule Should Eliminate Any Fees for Enforcement 
and Inspection  

Inspections and enforcement activities are public benefits and should not be taken into account in 
developing the fees.  



 
An agency’s ability to recoup enforcement and inspection fees has been debated in many 
different avenues for many years. The contention mainly centers on who is the primary 
beneficiary of routine enforcement and inspection – the permittee or the general public. Although 
various agencies have tried to argue that the permittee receives benefits from inspection, such as 
ensuring compliance and preventing civil and criminal penalties or termination of operations, it 
is clear that the public is the primary beneficiary of enforcement and inspection, therefore, any 
fees related to the enforcement and inspection of coal mines should be eliminated from the 
Proposed Cost Recovery Rule. 
 
A 1996 Solicitor’s opinion on the Bureau of Land Management’s Authority to Recover Costs of 
Minerals Document Processing (M-36987) says that “the fact that a portion of the cost is 
incurred for the benefit of the general public interest is not a basis to decide that no fee will be 
charged.” (p. 2).  Conversely, the fact that a portion of the cost incurred is a benefit to the 
operator cannot be a basis to decide that fees should incur. Clearly, mine operators necessarily 
have access to, expert knowledge of and in-depth understanding of their approved mining plan, 
as well as the regulations and laws applicable to surface mining. Although routine inspections 
may alert operators to problems or mistakes in the mining’s execution, inspectors are primarily 
acting on behalf of the general public that lack the expert knowledge to assess the mine’s 
compliance with the permit and applicable regulations and laws.  
 
OSM recognizes this fact in the 1988 Cost Recovery proposal (53 FR 17568; May 17, 1988) and 
states that “while inspection and enforcement may bestow some benefit on operators by 
encouraging lawful continuation of responsible mining and thereby improving public relations, 
these activities protect the health and safety of the public and help preserve environmental and 
other resources, thereby benefitting the public at large” (emphasis added).  
 
In the Proposed Cost Recovery Rule, OSM offers no new rationale for a change in perspective to 
why the public at large is no longer the primary beneficiary of enforcement and inspection 
activities. Absent a clearly defined rationale of a new finding that it is now the operator and not 
the public that is the chief beneficiary of enforcement and inspection activities, it is clear that 
these fees are not eligible for inclusion in the Proposed Cost Recovery Rule. An action by OSM 
to attempt to recover these fees is arbitrary and capricious.  
 

III. The Proposed Cost Recovery Rule should not impose mid-term Permit Review 
Fees  

Mid-term permit review fees should be exempt under the Proposed Cost Recovery Rule as they 
serve as a public benefit. The 1988 Cost Recovery Proposal affirms this position by stating that 
the mid-term permit review “serves to protect the public interest by assuring that the permit 
continues to reflect conditions at the mine site.”  
 
So, again, OSM has offered no new information, rationale or justification on why required mid-
term permit reviews are a specific benefit conferred on the permit holder.  
 

IV. The Proposed Cost Recovery Rule should not Require Prepayment of Fees  



In the Proposed Cost Recovery Rule, OSM describes the payment of the processing fees in Part 
737. Under §737.12 and §737.14, OSM states that processing fees will be determined based on 
an initial estimate by the agency and is payable in a lump sum or in six month installments. 
Either way, a permittee must make a full payment or the first installment within 30 days of the 
estimate and prior to any work being performed.  
 
Requiring prepayment of processing fees – clearly the most expensive part of the permitting 
process – raises a number of issues for TMA and its members. It unfairly burdens the 
operator/permittee; does nothing to encourage efficiency from the agency; potentially represents 
a recovery of more than 100 percent of costs; represents a misuse of the Applicant Violator 
System; and lacks an appeals process for operators who feel they have been unfairly billed.  
 
Prepayment Unfairly Burdens Operator/Permittee 
The Proposed Cost Recovery Rule related to processing fees presents an uncertainty of costs, 
which unfairly burdens operators and permit applicants. Although cost estimates by the agency 
may be made in good faith, actual costs could skyrocket amid unforeseen problems and 
controversies not caused by the permittee and completely out of his or her control. For example, 
one of TMA’s members is currently in the process of applying for a surface mining permit. The 
ongoing process has resulted in a permit application that was nearly complete when the permit 
reviewer unexpectedly retired. The permit was turned over to another permit reviewer in the 
same office who immediately began requesting the revision of work previously done. In essence, 
the permit applicant is now re-embarking on their quest to receive a permit despite the fact that 
they had fully complied with the direction of the agency and the permit reviewer. If this situation 
were to occur under the Proposed Cost Recovery Rule, the operator would essentially be double 
paying for their permit. Since the permitting process is a lengthy endeavor and unforeseen 
obstacles such as this can occur, an operator cannot reasonably be expected to know the true cost 
of the permit.  
 
Without a reasonable expectation of known costs, a situation is presented that is at odds with the 
intent of SMCRA, which is to develop the nation’s mineral resources and to protect small-
producing operators from excessive costs. Indeed, OSM considered the question of how to keep 
from burdening small-producing operators such an important issue in the 1985 Cost Recovery 
rule that the agency identified it as one of the four main questions to be addressed in the 
proposal.  
 
As the coal mining business has changed in the 35 years since the adoption of SMCRA, so 
should the consideration of a “small operator.” Tennessee’s operators are generally of small- to 
mid-sized companies, and this should be considered in response to the immense financial burden 
that is being shifted onto them should the Proposed Cost Recovery Rule go into effect as drafted.  
 
Prepayment does not encourage regulatory efficiency 
Not only does prepayment of fees unfairly burden the permit seeker, it does nothing to encourage 
efficiency on the regulatory side. Indeed under the proposal, it could be interpreted that the 
agency has every incentive to take as long as possible. There are no penalties or corrective 
actions taken if the agency fails to provide the permit for the estimated cost and the proposal has 



no identifiable permitting timeline, thus there seems to be no readily identifiable incentive for the 
agency to complete its work efficiently.  
 
In the 1985 Cost Recovery proposal, OSM discusses the consideration of prepayment versus 
postponed payment and correctly concludes that “[t]he proposed postponement of payment of 
most of the fee until after OSM provides all or part of the services would relieve the recipient 
from potentially burdensome advance payment. It also would give OSM added incentive to 
provide the service in a timely manner. (emphasis added).”  Additionally, in the 1985 proposal 
OSM envisions a system where service recipients would receive a “complete, accurate, detailed 
account of the actual cost incurred by the Department in providing the service” to include all of 
the direct and indirect costs incurred by the agency. Nowhere in the current rule does OSM 
propose to give the permittee an accounting of work performed, hours spent or personnel 
engaged.  
 
Although it is now some 28 years after the initial consideration of cost recovery, many of the 
same concerns remain. However, OSM seems to have ignored the well-reasoned rationale of the 
past and, moreover, presents no new evidence that would justify such a drastic shift in position. 
 
Prepayment may actually recover more than 100 percent of costs 
The Proposed Cost Recovery Rule gives operators the option to prepay the anticipated cost of the 
permit based on the estimate provided by the agency either in a lump sum or in six month 
installments. If the payment ultimately exceeds the cost of the actual work performed, then the 
agency will refund the excess fees to the operator as governed by Section 507(a), which states 
that the fee for a permit “shall not exceed the actual or anticipated cost.” No interest on the 
excess money will be paid back to the permittee.  
 
This system raises concerns that a permittee may actually end up paying more than 100 percent 
of real costs considering the present value of money with the interest accrued to the agency from 
the prepayment. Clearly, it is unlawful for the agency to collect more than 100 percent of real 
costs; therefore, the prepayment method allows the agency to actually collect more than 100 
percent based on present value.  This method should be abandoned in favor of postponement 
payments based on the actual work performed.  
 
Inappropriate Use of AVS for Late Payments 
Under the Proposed Cost Recovery Rule, operators who are late in paying the processing or fixed 
fee will be entered into the Applicant/Violator System (AVS). Under the existing section 510(c), 
“any surface coal mining operation owned or controlled by the applicant is currently in violation 
of this Act or such other laws referred to [in] this subsection, the permit shall not be issued until 
the applicant submits proof that such violation has been corrected or is in the process of being 
corrected to the satisfaction of the regulatory authority, department, or agency which has 
jurisdiction over such violation and no permit shall be issued to an applicant.” 
 
OSM states that the primary purpose of AVS is to prohibit the issuance of new permits to 
applicants who own or control mining operations having unabated or uncorrected violations 
anywhere in the United States until those violations are corrected and to help determine the 
eligibility of bidders on Abandoned Mine Land (AML) program contracts.  



 
Ostensibly, the AVS is designed to stop perennial violators from securing permits in multiple 
states and causing systematic environmental harm. However in the context of the Proposed Cost 
Recovery Rule, the AVS could be used to punish operators for administrative and accounting 
issues – problems that are de minimis compared to imminent danger or failure to abate 
violations. 
 
Certainly the agency has a right to collect fees from operators and to incentivize prompt 
payment. However, the proposal to enter an operator into the AVS for late payment represents a 
misuse of the system. Instead, OSM should look to more traditional collections methods and 
ones previously proposed, such as interest on the unpaid balance, late fee penalties or 
postponement of permits in order to collect fees.  
 
Lack of Appeals Process 
The Proposed Cost Recovery Rule, as we’ve stated before, seems to totally ignore the industry 
and permittee’s right to a fair and equitable permitting process. Despite all of the agency’s good 
intentions to accurately record time, bill for services and collect payments, things do not always 
go as planned, mistakes are made and disputes occur. However, OSM has not included any sort 
of appeals process within the Proposed Cost Recovery Rule so that operators would have an 
avenue to challenge fees.  Constitutional due process under the 5th and 14th Amendment to the 
U.S. Constitution requires among other things a right to a hearing in these circumstances.   
 
The idea of providing an appeals process was raised in 1985 Cost Recovery Rule when the 
agency stated that “Section 701.12(d) would establish procedures by which the recipient of a 
service, after making all current payments due under proposed § 701.12, could petition the 
Director of OSM to review the actual costs billed by OSM, and to refund any overcharge.” The 
1985 Cost Recovery Rule goes even further and provides for an appeal to the Department’s 
Office of Hearing and Appeals should the operator disagree with the Director’s decision.  
 
Again, the Proposed Cost Recovery Rule offers no rationale as to why these common sense 
mechanisms were removed. Although coal mine operators receive special benefits from the 
agency, they have a property interest that is adversely affected.  They are still members of the 
public and deserve to have the same rights to challenge the agency’s decisions.  
 
Lack of Auditing or External Controls 
The Proposed Cost Recovery Rule offers no explanation on how OSM’s Cost Recovery system 
would be audited or how the agency would be held accountable to fee payers. Since the Proposed 
Cost Recovery Rule lacks the aforementioned appeals process, it would certainly seem 
reasonable that at the very least OSM would itself try to guarantee that estimates and billing are 
being fairly and accurately assessed.  
 

V. Lack of Agency Incentive to Decrease Its Own Costs  
OSM asserts it is revising regulations “in an effort to promote fiscal responsibility,” yet there has 
been no demonstrative evidence that the agency has in any way attempted to scale back its costs 
by even a small percentage of what is being asked of industry to provide. TMA believes that 
while the fiscal responsibility of providing the SMCRA program can be shared by industry and 



government alike, it is also fair that the agency would attempt some measure of cost cutting in 
order to keep the major burden from falling on the industry.  
 
In fact, if one analyzes the cost for OSM to run the Tennessee program compared to the costs for 
state agency administration, it becomes very apparent that OSM’s costs are already too high. 
Take, for example, the cost of regulation in the two nearest states to Tennessee in coal 
production – Oklahoma and Maryland. Oklahoma spends roughly $1.45 million regulating 1.15 
million tons of production for a cost of $1.26/ton. Similarly, Maryland spends approximately 
$1.37 million to regulate 2.9 million tons of production for a cost of $0.47/ton. However, OSM 
has indicated in its 2014 budget justification that it spends about $5.9 million to regulate 
Tennessee (the only actively mining federal program state) for a ratio of approximately 
$3.80/ton. These disparities lead one to question whether the most efficient regulatory program is 
being run within the state and if there is not a more cost effective method of regulation available. 
It makes no sense to develop a fee structure on an inefficient and unnecessarily costly program 
administration. 
 
OSM should also consider that OMB Circular A-25 Section D, Number 2, (b) provides that “In 
the absence of substantial competitive demand, market price will be determined by taking into 
account the prevailing prices for…services that are the same or substantially similar to those 
provided by the Government, and then adjusting the supply made available and/or price of the 
good, resource, or service so that there will be neither a shortage nor a surplus.” Tennessee’s 
permitting program already costs more than 2.5 times that of our closest producer, thus 
additional increases seem out of line with the OMB’s directive.  
 
Furthermore, the promulgation of the fixed fee structure currently in place states that although 
OSM can charge the entire cost of implementing the Act that “considerations of fairness and 
financial burdens on small and medium size operators led to the requirement for a fee that is less 
than these costs.” H.R. Rep. 94-1445, 94th Cong., 2nd Sess., 5-7 (1996). Despite the fact that 
Tennessee’s coal industry is dominated by mid-sized operators and the Proposed Cost Recovery 
Rule would hit our state the hardest, there seems to be no consideration of how to maintain the 
fairness and equity SMCRA envisioned.  
 
To make matters worse, OSM has not constructed or initiated modern efficiency measures, like 
electronic permit submissions, that would ease the time burden for permittees and reviewers 
alike. Without these types of available modern conveniences, a permit reviewer will end up 
spending more time per submission. Under the Proposed Cost Recovery Rule, this will 
ultimately cost operators more and negates SMCRA’s intent to equalize mining costs across state 
boarders and assure that certain operators are not unfairly burdened.  
 

VI. Additional Fees Will Not Go Directly to Agency 
According to the IOAA, OMB Circular A-25 and other rules, additional permitting fees will be 
deposited into the Miscellaneous Receipts Account of the U.S. Treasury. In the absence of 
legislation authorizing these fees to be returned to OSM, the agency can make no guarantee that 
any of the monies from the Proposed Cost Recovery Rule will be returned to it. As of today, 
TMA is not aware that any such legislation reverting the fees from the Treasury to OSM has 
even been drafted, let alone introduced, gone through hearings or had a vote in either chamber. It 



seems optimistic to the point of foolishness that such legislation would go through either 
unamended or in a timely fashion. Therefore, it seems as though OSM is putting the cart before 
the horse. The agency should first engage in legislation that would secure fees and then – and 
only then – go out on a rulemaking for additional monies.  

 
  

I. Conclusions  
After reviewing the Proposed Cost Recovery Rule, TMA continues to have significant concerns 
with the rule. Not only does it unjustifiably make numerous important changes to OSM’s 
conventional rationale, it lacks the in-depth analysis and rationale necessary to support the 
changes or for TMA to adequately comment. TMA understands OSM is required to develop fees. 
However, as business people and regulated entities we cannot in good faith support a proposal 
that lacks transparency, quality controls, wrongly attributes public benefits to industry and does 
nothing to equitably divide the fiscal burden between regulator and regulated.  
 
Thank you for this chance to comment on the specifics of the Proposed Cost Recovery Rule. 
Should you wish to contact me further, please direct emails to claine@tnmining.com or 
865.671.7733.  
 
Sincerely,  
 
Chuck Laine  
President 
Tennessee Mining Association 
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